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LAWRENCE S. CUTALO          
   lcutalo@oslaw.com 
 

April 5, 2024 
 

Via eCourts 
Hon. Kevin M. Shanahan, A.J.S.C. 
Somerset County Superior Courthouse 
20 North Bridge Street 
Somerville, New Jersey 08876 
 
 Re: In the Matter of the Application of the Borough of Far Hills, Somerset County 
  Docket No.: SOM-L-903-15 
 
Dear Judge Shanahan: 
 
 This firm represents Plaintiff Borough of Far Hills (“Borough”) in the above matter.  On 
April 4, 2024, the Borough filed an opposition to Pulte Homes of NJ, Limited Partnership’s motion 
to intervene and enforce litigant’s rights and a cross-motion to enforce litigant’s rights.  The exhibit 
pages are inadvertently missing from the Certification of Albert E. Cruz, Esq. (“Cruz Cert.”), that 
the Borough filed as part of its submission.  In light of this, enclosed is a complete copy of the 
Cruz Cert., inclusive of all exhibits. 
 

We thank the Court for its time and attention this matter. 
 

 
       Respectfully submitted, 
             
       /s/ Lawrence S. Cutalo 
       Lawrence S. Cutalo 
 
cc: All counsel of record (via eCourts) 
 
Encl. 
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O’TOOLE SCRIVO, LLC 
Thomas P. Scrivo, Esq.
Lawrence S. Cutalo, Esq.
14 Village Park Road 
Cedar Grove, New Jersey 07009 
(973) 239-5700 
Attorneys for Plaintiff, 
Borough of Far Hills 

IN THE MATTER OF THE 
APPLICATION OF THE BOROUGH OF 
FAR HILLS, COUNTY OF SOMERSET

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION: SOMERSET COUNTY 
DOCKET NO.: SOM-L-903-15 

  Civil Action – Mount Laurel 

CERTIFICATION OF
ALBERT E. CRUZ, ESQ. 

ALBERT E. CRUZ, ESQ., of full age, hereby certifies as 

follows:

1. I am an attorney at law of the State of New Jersey and 

a member of the DiFrancesco, Bateman, Kunzman, Davis, Lehrer & 

Flaum, P.C. 

2. I was appointed as the Borough of Far Hills Municipal 

Attorney on October 10, 2023, succeeding Joseph V. Sordillo, Esq., 

also a member of DiFrancesco, Bateman, Kunzman, Davis, Lehrer & 

Flaum, P.C. 

3. I make this Certification based upon my personal 

knowledge.  I further make this Certification in Opposition to 

Pulte Homes of NJ, Limited Partnership’s Motion to Intervene and 

Enforce Litigant’s Rights filed on March 12, 2024 in the above-

captioned matter. 

                                                                                                                                                                                               SOM-L-000903-15   04/05/2024 7:46:47 PM   Pg 2 of 178   Trans ID: LCV2024877654 



2

4. On December 23, 2019, the Borough adopted an amended 

site-specific inclusionary development ordinance for the Kimbolton 

Development, Ordinance No. 2019-08. Section O of the Ordinance 

provides that, unless otherwise provided in the Site-Specific

Ordinance, the Borough’s Land Management Ordinance applied to the 

Kimbolton Development: “O. Except to the extent modified herein, 

existing provisions of the Far Hills Borough Land Management 

Ordinance shall apply to [the] development of Block 5, Lot 4, 

including but not limited to subdivision and site plan standards 

(Articles IV & V), General Provisions and Management Programs 

(Article VIII), and Design and Improvement Standards (Article 

IX)”.

5. Attached as Exhibit A is a true copy of Ordinance No. 

2019-08.

6. However, thirteen (13) years earlier, on June 12, 2006, 

the Borough adopted Ordinance No. 2006-08, an amendment to the 

Borough Land Management Ordinance amending Section 905 titled 

“Fences, Walls, and Sight Triangles” of Article IX to add a 

subsection A.5 as follows: “In all zoning districts, fences and 

walls shall be installed no higher than six (6’) feet”.

7. Attached as Exhibit B is a true copy of Ordinance No 

2006-08.
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Applications for Zoning and Construction Permits

8. Pulte first applied for a Zoning Permit from the Borough 

Zoning Officer on May 16, 2023.  Since then, Pulte applied for 

Zoning Permits on June 12, 2023, July 11, 2023, September 29, 2023 

and March 4, 2024.  All Zoning Permits, except the March 4, 2024 

application, were approved as demonstrated by the 2023 Zoning Cash 

Record.

9. Attached as Exhibit C is a true copy of the Zoning Cash 

Record.

10. A total of eleven (11) Zoning Permits were issued during 

this period.

11. Attached as Exhibit D is a true copy of each Zoning 

Permit.

12. Similarly, Pulte first applied for a Construction Permit 

on June 13, 2023.  Since then, Pulte applied for Construction 

Permits on June 28, 2023, July 20, 2023, July 26, 2023, August 9, 

2023, August 21, 2023, October 2, 2023, October 4, 2023, November 

2, 2023, December 7, 2023, December 8, 2023, February 27, 2024, 

and February 28, 2024.  All Construction Permits were issued, with 

the last Permit issued on March 11, 2024, as demonstrated by the 

Permit Fee Log Detail.

13. Attached as Exhibit E is a true copy of Permit Fee Log 

Detail.
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14. A total of twenty-four (24) Construction Permits were 

issued during this period.   

15. Attached as Exhibit F is a true copy of each Construction 

Permit.

16. Pulte has been steadily applying for Zoning Permits and 

Construction Permits since May 16, 2023, and receiving them, with 

the last Construction Permit issued March 11, 2024.

17. Pulte received the Construction Permits it requested for 

one (1) townhouse building, along with site improvements, “but has 

not applied for a certificate of occupancy as of the date of this 

Certification”.  (Mullen Cert. ¶18). 

Borough Officials Become Aware Retaining Walls are Not as Presented 
to the Planning Board 

18. On or about October 16, 2023, Borough officials became 

aware that there were retaining walls constructed at the Kimbolton 

Development more than the six (6”) feet height limitation which 

were not presented to the Planning Board for review and approval. 

19. On December 18, 2023, the Borough called for a meeting 

with Pulte representatives to discuss the retaining walls on 

December 19, 2023.

20. On December 19, 2023, the Borough met with Pulte 

representatives to discuss Pulte returning to the Board for 

necessary variance or design waiver relief, including a plan to 

mitigate the impact of the retaining wall on the adjoining 
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properties on Fox Hunt Court and potential modifications to the 

street and parking layout above the retaining wall.  Additionally, 

the Borough requested an annotated site plan comparison showing 

the changes in the retaining walls and the grading at the Kimbolton 

Development since the Board approved Kimbolton on February 7, 2022.  

21. Additionally, the Borough requested an annotated site 

plan comparison showing the changes in the retaining walls and the 

grading at the Kimbolton Development since the Board approved 

Kimbolton on February 7, 2022.

22. Because the Borough and Pulte representatives were 

unable to agree on whether Pulte would return to the Board, the 

Borough and Pulte agreed to meet again on January 11, 2024.

23. Pulte agreed to prepare the comparison site plan and 

distribute it to the Borough representatives prior to the January 

11, 2024 follow-up meeting.

24. On January 2, 2024, the Borough Attorney sent Pulte a 

letter memorializing the discussions on December 19, 2023, and 

that the comparison site plan Pulte was to provide in anticipation 

of the January 11, 2024 meeting.

25. Attached as Exhibit G is a true copy of a letter from 

Albert E. Cruz, Esq. to James P. Mullen, Esq. dated January 2, 

2024.

26. On January 2, 2024, the Borough Attorney also notified 

Pulte that until the disagreement regarding Pulte’s return to the 
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Board was resolved, “all construction by Pulte at the Kimbolton 

Development [was] at Pulte’s sole risk”.  See Exhibit G.

 27. On January 11, 2024, representatives of the Borough and 

Pulte met a second time and reviewed the comparison site plan which 

showed the number and type of changes to the Site Plan from the 

Plan last reviewed by the Planning Board and the Site Plan after

Compliance Review, but were unable to reach an agreement that Pulte 

would return to the Board for variance or a design waiver for the 

retaining walls and grading changes.

Notice of Violation 

28. On January 18, 2024, the Borough Zoning Officer issued 

Pulte a Notice of Violation requiring Pulte to cure the retaining 

wall violations by obtaining amended site plan relief.

29. Attached as Exhibit H is a true copy of the January 18, 

2024 Notice of Violation.

30. In accordance with the Notice of Violation, Pulte had 

the following land use options: 

 a. Appeal the Zoning Officer’s determination to the 
Planning Board within twenty (20) days of the issuance of the 
Notice of Violation.  N.J.S.A. 40:55D-72a. 

 b. Cure the Notice of Violation by applying to the 
Planning Board for amended site plan approval. 

 c. File an action in lieu of prerogative writs 
challenging the Zoning Officer’s determination with the Superior 
Court of New Jersey within forty-five (45) days of the issuance of 
the Notice of Violation.  R. 4:69-6(a).

                                                                                                                                                                                               SOM-L-000903-15   04/05/2024 7:46:47 PM   Pg 7 of 178   Trans ID: LCV2024877654 



7

31. On February 14, 2024, Pulte submitted a letter to the 

Zoning Officer demanding that the Notice of Violation be withdrawn.  

32. Attached as Exhibit I is a true copy of a letter from 

Craig M. Gianetti, Esq. to the Zoning Officer, dated February14, 

2024.

33. On February 27, 2024, the Borough Attorney clarified 

that the Notice of Violation did “not apply to Zoning Permits for 

the affordable housing building to be constructed by Pulte   . . 

. as part of the Kimbolton Development”.

34. Attached as Exhibit J is a true copy of a letter from 

Albert E. Cruz, Esq. to Craig M. Gianetti, Esq., dated February 

27, 2024.

35. Pulte allowed these periods to expire without appealing 

the Zoning Officer’s determination, curing the Notice of Violation 

by filing an amended site plan application with the Board, or 

filing a prerogative writ action.

36. Instead, on March 12, 2024, fifty-three (53) days after 

the Notice of Violation was issued, Pulte filed the instant Motion 

to Intervene. 

Notice of Default Under Developer’s Agreement

37. On March 4, 2024, because Pulte breached the Developer’s 

Agreement, the Borough Attorney sent Pulte a Notice of Default. 

38. Pulte did not respond to the Notice of Default. 
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39. Attached as Exhibit K is a true copy of the Notice of 

Default.

Hours of Work at Kimbolton Development 

40. On August 29, 2023, the Zoning Officer issued Pulte a 

Notice of Violation warning Pulte to comply with the hours of work 

at the Kimbolton Development.

41. Attached as Exhibit L is a true copy of the August 29, 

2023 Notice of Violation.

42. Notwithstanding that Pulte agreed to a defined set of 

hours of work in the Developer’s Agreement, because a water line 

was being constructed on Route 202 to service the Kimbolton 

Development, Pulte sought to use Kimbolton as a staging area for 

equipment, materials, parking and bathroom facilities for the 

water line construction, which construction was required by the 

New Jersey Department of Transportation Permit to occur during the 

nighttime hours of 8:00 p.m. to 5:00 a.m.

43. On January 3, 2024, Pulte was informed that these hours 

of work would require Borough Council approval and Pulte was 

invited to make a written request to the Clerk and provided with 

information of when the Council would next meet and the time within 

which to submit that request.

44. Attached as Exhibit M is a true copy of an email from 

Albert E. Cruz, Esq. to James P. Mullen, Esq. dated January 3, 

2024.
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45. On January 3, 2024, Pulte acknowledged the Borough 

Attorney’s email.  See Exhibit M.

46. Notwithstanding that Pulte never requested that the 

Council change the hours of work, the Borough agreed that the 

Kimbolton Development may be used at night to park the construction 

workers’ vehicles and for bathroom facilities.

47. Notwithstanding Paragraph 19 of the Developer’s 

Agreement, the August 29, 2023 Notice of Violation, the January 3, 

2024 email from the Borough Attorney and the January 3, 2024 

acknowledgment by Pulte, Pulte continued to violate the hours of 

work stated in the Developer’s Agreement and, on March 5, 2024, 

the Zoning Officer, once again, requested that Pulte comply.

48. Attached as Exhibit N is a true copy of a letter from 

the Zoning Officer to James P. Mullen, Esq. dated March 5, 2024.

Construction Continues at the Kimbolton Development 

49. Notwithstanding that Pulte failed to obtain amended site 

plan approval from the Board, failed to comply with the January 

18, 2024 Notice of Violation; failed to timely appeal or cure the 

January 18, 2024 Notice of Violation and continued to violate the 

hours of work, construction by Pulte of the site improvements and 

one (1) townhome building at Kimbolton Development and the water 

line along Route 202 continues.

                                                                                                                                                                                               SOM-L-000903-15   04/05/2024 7:46:47 PM   Pg 10 of 178   Trans ID: LCV2024877654 



10

Pulte’s Claim that the Borough’s Actions are a Pretense to Prevent 
Affordable Housing from Being Built 

 50. Pulte argues that the Borough is engaged in a course of 

conduct to frustrate the construction of affordable housing at the 

Kimbolton Development and relies on a newspaper article discussing 

the events at the February 13, 2023 Council meeting. 

51. However, that is not a complete representation of what 

occurred.  The discussion on February 13, 2023 centered on the 

introduction of an Ordinance accepting easements for the Kimbolton 

Development and a financial analysis of Kimbolton.

52. The discussion had nothing to do with the Planning Board 

approval for the Kimbolton Development.  The Planning Board 

approval had already occurred, and, in fact, the Developer’s 

Agreement was signed by the Borough shortly after the February 13, 

2023 Council meeting on March 17, 2023.  Moreover, the Borough 

brought to Pulte’s attention the violation of the Planning Board 

conditions well before the resident described in the newspaper 

article took a Council seat on January 1, 2024.

53. In fact, there had already been a meeting between the 

Borough and Pulte on December 19, 2023, seeking to address the 

violations.
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